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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

__________________________________________ 
       ) 
LUIS JAIME CASTILLO BUTTERS  ) 
       ) 
 PLAINTIFF,     ) 
       ) 
v.       ) Civil Action No. 1:22-cv-3054-TSC 
       ) 
THE NATIONAL ACADEMY OF SCIENCES ) 
       ) 
 AND      ) 
       ) 
MARCIA MCNUTT,     ) 
       ) 
 DEFENDANTS.    ) 
__________________________________________) 

 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF’S 
OPPOSITION TO DEFENDANT’S MOTION TO DISMISS OR IN THE ALTERNATIVE 

PLAINTIFF’S MOTION TO AMEND COMPLAINT 
 

 Plaintiff Luis Jaime Castillo Butters [“Castillo”] by and through counsel respectfully 

submits the following response in opposition to Defendants the National Academy of Sciences 

[“NAS”] and Marcia McNutt’s [“McNutt”] [together “Defendants”] motion to dismiss. 

I. INTRODUCTION 

 On October 7, 2022, Plaintiff filed the instant action, wherein Plaintiff alleges two causes 

of action: Defamation and False Light Invasion of Privacy against Defendants. Despite providing 

substantive defamatory and false statements by NAS and McNutt against Castillo sufficient to 

put Defendants on notice, Defendants rely on one major factor to suggest the Complaint is 

insufficient, that Plaintiff’s allegations are too vague. As explained herein the Complaint meets 

the standards for noticed pleading. 
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II. STANDARD OF REVIEW 

 The standard of review for a Fed. R. Civ. P. 12(b)(6) motion to dismiss is largely settled. 

Under Fed. R. Civ. P. 8(a)(2) in order to maintain a cause or causes of action a plaintiff must 

show a “short and plain statement of the claim.” Shortly after its decision in Twombly, the 

Supreme Court reiterated that the pleading of specific facts in support of a complaint is not 

necessary. Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007). Instead, a complaint need only give 

the defendant “fair notice of what the … claim is and the grounds upon which it rests.” Erickson 

v. Pardus, 551 U.S. 89 (2007). A claim has “facial plausibility when the plaintiff pleads factual 

content that allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 

 Defendant characterizes the grounds of Plaintiff’s allegations as “labels and conclusions, 

… a [mere] formulaic recitation of the elements of a cause of action” as insufficient and relies on 

this in its prayer that this Court dismiss both counts. (Defendant’s Motion, p. 3, citing 550 U.S. 

at 570.) Plaintiff will argue below that this characterization is incorrect and therefore their 

motion should be denied. 

III. ARGUMENT 

Plaintiff states his allegations with sufficient particularity to meet the standards of Fed. R. 

Civ. P. 8(a). Defendants are on sufficient notice to respond to the Complaint. 

A.  DEFAMATION ELEMENTS 

 In order to state a claim for defamation, a plaintiff must satisfy the following elements: 

“(1) that he was the subject of a false and defamatory statement; (2) that the statement was 

published to a third party; (3) that publishing the statement was at least negligent; and (4) that the 
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plaintiff suffered either actual or legal harm.” Smith v. Clinton, 253 F.Supp.3d 222, 239 (2017) 

(citations omitted).  

 The underlying defamation is established as follows: Element one: NAS and McNutt 

personally released press statements that Castillo’s NAS membership had been revoked due to 

sexual harassment allegations. These allegations were false and defamatory. Compl. ¶¶ 13–19. 

Element two: these press statements from NAS and McNutt were released to its members on 

October 13, 2021, and to the public on October 15, 2021.1 Id. Element three: Plaintiff won a 

defamation suit in Peru over a similar allegation. Despite Plaintiff’s success in that hearing and 

relying only on unsubstantiated and unverifiable reporting, NAS and McNutt prematurely 

released press statements explaining that NAS revoked Castillo’s membership when with some 

care and patience, they could have saved his reputation. Had they waited for other, more rigorous 

venues to weigh in on the credibility of the accusations, Castillo’s personal and professional 

reputation and privacy would remain far less damaged. Compl. ¶¶ 20–29. Element four: by 

publicizing these unfounded and false sexual harassment allegations, Castillo has suffered actual 

and legal harm.2 Compl. ¶¶ 35–39. 

B. DEFAMATION ARGUMENT 

 Plaintiff has stated factual allegations with enough specificity that Defendant is on notice. 

Plaintiff has not merely recited elements or used only conclusory language, but supported each 

element with facts. 

 
1 Until shortly before Defendants’ filed their motion, these press releases were available to the public on the NAS 
website. They are no longer available, and Plaintiff has no knowledge of when they were subsequently removed. 
2 “A claim for defamation requires either a statement that is actionable as a matter of law regardless of whether it 
caused actual harm or a showing that the publication caused the plaintiff special harm. A statement is actionable as a 
matter of law when it tends to injure a person’s reputation, such as when a speaker imputes to a person . . . serious 
sexual misconduct.” Smith at 242 (internal quotations and citations omitted, emphasis added). Allegations of sexual 
harassment are imputations of serious sexual misconduct and as such are actionable as a matter of law. 
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 Contra Defendant’s motion, Plaintiff is not arguing that his membership revocation is 

defamatory. Rather, Plaintiff argues that the reason his NAS membership was revoked and that 

the reason was published is defamatory. Had Defendants revoked Castillo’s membership quietly, 

or perhaps for another reason and not publicized it, Castillo would not have grounds for a 

defamation suit. But to take an early stand, to appease its members, or to gain its own publicity, 

or for motivations known only to NAS and McNutt, all at the cost of Plaintiff’s reputation and 

privacy, Defendants rushed to publicize falsehoods about Castillo, when waiting for more formal 

proceedings to adjudicate the truth of the accusations would have shown a reasonable amount of 

care for the truth and Plaintiff’s reputation and privacy. 

 Yet, there are structural problems with Defendant’s argument. Defendant claims that 

Plaintiff has not alleged that the sexual harassment claims are false, and yet later in its Motion 

quotes paragraphs in the Complaint where Plaintiff alleges that the sexual harassment claims are 

false. See Motion, p. 4–5. 

 As its standard, Defendant cites Ruifang Hu requiring the Plaintiff to plead with 

specificity the likely speaker, the general timeframe, the third party, and the substance of the 

statement. Defendant then argues that because the press release was not quoted, Plaintiff has not 

pled with the requisite specificity. But by their own chosen case standard, quotations are not 

necessary. Plaintiff has plead the likely speaker as NAS and McNutt through press statements; 

the general timeframe as October 13 and 15, 2021; the third party as NAS membership and the 

public (again, Defendants released the October 13th press statement to NAS membership and 

released the October 15th press statement to the public); and the substance of the statement, 

which is revocation of membership due to allegations of sexual harassment. 
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 Defendant selectively picks clauses from the Complaint, ignores other allegations that 

provide substance, and claims a lack of specificity. Defendant has essentially broken off 

branches and asks the Court to ignore the tree. For example, Defendant makes the puzzling and 

contradictory claim that “[a]lthough Plaintiff describes the substance of the alleged statements by 

McNutt and the dates on which they were allegedly made, Plaintiff does not allege these 

statements are false.” Motion, p. 4. For this argument’s construction to work, Plaintiff is required 

to use the magic word “false” exactly where Defendant is quoting from the Complaint and 

nowhere else. Yet, Plaintiff all through the complaint not only uses the word “false” with respect 

to the sexual harassment allegations that Defendants published, but also synonyms. Perhaps 

Castillo can be excused for assuming that some facility with the variety of expression in the 

English language would be welcomed by both the Court and Defendants, and that his Complaint 

would be read as a whole. In the above paragraph, Defendants quote the Complaint: “Defendants 

defamed Castillo in their public statements about Castillo and their reasons for dismissing him 

from NAS, thereby revoking this honor, statements which were unfounded [and] untrue ….” 

(Emphasis added.) Defendants take issue with this because it is conclusory, but they took this 

quote from the introductory section, not the facts section of the pleading. Yet, when Plaintiff 

does provide substance in paragraphs 13–14 — that the content of the statements were regarding 

sexual harassment allegations — Defendants take issue with those paragraphs because, 

presumably, in those paragraphs, Plaintiff did not allege these statements were false. Notably, 

Defendant ignores paragraph 19: “Castillo vehemently denied and still denies these 

unsubstantiated accusations.” 

 Defendants’ motion avers that Castillo makes a bald and conclusory allegation when in 

his Complaint he said this: “Defendants published press statements disavowing Castillo over his 
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alleged sexual harassment.” They then complain that Castillo fails to provide the dates of the 

press statements. Firstly, the offending allegation is neither bald nor conclusory. It is merely an 

alleged fact. It contains no conclusion whatsoever. Further, Castillo provided dates of the 

defamatory communication: October 13, 2021, for the press statement released to NAS 

membership, and October 15, 2021, for the press statement to the public.  

 Perhaps the only argument with merit in all of Defendants’ motion is the lack of 

substance of the press releases. At the time of filing, one prominent media report from one of the 

most prestigious general interest academic science journals in the world, Science, published a 

story with quotes by McNutt, informing its readers that the NAS has revoked Plaintiff’s 

membership. The article linked to the NAS’s website and instructed readers to search for the 

press releases which Science used as a primary source for its article. As of this writing, those 

press releases are nowhere to be found on the website. 

 Any Plaintiff would find himself or herself in an impossible situation if Defendants’ 

motion is to be given any credence. When Castillo claims that the substance of the allegations 

are false, Defendant inexplicably argues that he has not claimed that the statements were false, 

failing an element of defamation. When Castillo alleges a fact that is merely a fact, he is accused 

of making a bald and conclusory accusation. When he alleges that Defendants published false 

statements about sexual harassment, those statements are labeled as generic. Castillo provides 

dates of the press releases both in his Complaint and Defendants quote those very dates (Motion, 

p. 4); yet, on the very next page Defendants argue that Castillo has not provided dates.  

 Defendants go on to cite case law, but their authorities are inapt. Defendants cite Bell v. 

First Investors Servicing Corp. 256 A.3d 246, 258 (D.C. 2021), and summarize the case’s 

holding and reasoning fairly as far as they go, but they do not go far enough. Defendants fail to 
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connect Bell to the instant case beyond their own bald and conclusory language because the logic 

in the preceding paragraphs fails. In Bell, the plaintiff argued, inter alia, that she had been 

defamed by the defendant, an automotive financing company.3 Id. In short, Ms. Bell fell short on 

her payments and the financing company obtained a judgment against her. Ms. Bell alleged 

defamation by “simply assert[ing] that upon information and belief, [the defendant] made false 

statements to credit reporting agencies regarding the instant Repossession and that she suffered 

harm to her reputation and her credit standing as a result.” The court found that these alleged 

facts alone as pled did not support a defamation claim. The Bell court explained, “These 

allegations do not describe the substance of the alleged defamatory statements or identify the 

respect in which they were false, and thus do not state a plausible claim of defamation.” This is a 

perfectly reasonable ruling. Were it otherwise, nearly any reporting of negative information to a 

credit reporting bureau might state a plausible claim of defamation. 

 Here, the comparison between Bell and the instant case fails. Castillo has alleged that the 

substance of the defamation are sexual harassment claims, and that the claims of sexual 

harassment are false. Plaintiff does the two things that the plaintiff in Bell did not: identifying the 

substance of the defamatory statements and identifying the respect in which they are false. 

Defendants also cite Rauifang Hu, 2020 WL 1189297, at *12 (Motion, p. 6, fn 3) “which found a 

certain alleged statement sufficiently pled for purposes of surviving a motion to dismiss because 

the plaintiff identified the likely speaker, the general timeframe, the third party to whom the 

statement was published, and the substance of the statement” (internal quotations omitted). To 

state again, Plaintiff easily passes this test, as he has identified the speaker as NAS and McNutt, 

 
3 Defamation is a small aspect of this case, which is largely about res judicata and its attendant “permissive 
counterclaim rule.” Bell at 253. The plaintiff’s defamation claim is only cursorily addressed at the end of the ruling. 
Id. at 258. 
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the timeframe is October 13 and 15, 2021, the third party to whom the statement was published 

is the NAS membership and the public, and the substance of the statement is that his NAS 

membership was revoked due to allegations of sexual harassment. 

C. FALSE LIGHT INVASION OF PRIVACY ELEMENTS 

To state a claim for false light invasion of privacy, a plaintiff must satisfy the following 

elements: “(1) publicity, (2) about a false statement, representation or imputation; (3) understood 

to be of and concerning the plaintiff; and (4) which places the plaintiff in a false light that would 

be offensive to a reasonable person.” Smith at 239 (citations omitted). 

The underlying false light invasion of privacy is as follows: Element one: Defendants 

released press statements to the public and NAS members that Castillo’s NAS membership had 

been revoked. Element two: the publication was about alleged sexual harassment claims against 

Castillo that were not subject to any legal evidentiary hearing but based rather on unsubstantiated 

accusations and nameless accusers. The one named accuser has since been found guilty of the 

criminal crime of defamation in Peru and sentenced. Element three: the press statements, 

released on October 13 and 15, 2021, specifically concerned and were about Castillo’s 

membership and only his membership. Element four: being falsely accused of sexual harassment 

would be offensive to a reasonable person.  

D. FALSE LIGHT INVASION OF PRIVACY ARGUMENT 

Defendant appropriately argues that “[i]n the District of Columbia, where the plaintiff 

rests both his defamation and false light claims on the same allegations … the claims will be 

analyzed in the same manner.” Tah. v. Global Witness Publishing, Inc., 413 F. Supp.3d 1, 7 

(D.D.C. 2017). Defendant uses this authority to support its argument for dismissal of Castillo’s 

second count, and Plaintiff agrees, insofar as Defendant is correct that Plaintiff is relying both 
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claims on the same allegations. But because Plaintiff is confident that his defamation allegations 

are sufficiently well-pled and should withstand a motion to dismiss, Plaintiff is just as confident 

that his false light invasion of privacy is equally and sufficiently well-pled. To avoid needless, 

time-consuming repetition, Plaintiff adopts and incorporates his prior arguments regarding the 

cause of action for defamation as to his cause of action for false light invasion of privacy. 

As such, Defendant’s motion to dismiss Plaintiff’s claim for false light invasion of 

privacy should not be granted. 

E. ALLOWING PLAINTIFF TO AMEND IS REASONABLE, IF NECESSARY 

 In Morefield v. Bailey, 959 F. Supp. 2d 887, 907 (E.D. Va. 2013) “courts heed the 

Supreme Court’s instruction that leave to amend should be refused only in situations of undue 

delay, bad faith, dilatory motive, repeated failure to cure deficiencies, undue prejudice to a 

defendant, or futility of amendment,” (Morefield v. Bailey, 959 F. Supp. 2d 887, 907 (E.D. Va. 

2013)) and that “leave to amend is to be freely given when justice so requires.” Morefield v. 

Bailey, 959 F. Supp. 2d 887, 906 (E.D. Va. 2013). See also Fed. R. Civ. P. Rule 15(a)(2). 

Further, the Morefield Court cites In re Abbott Depakote Shareholder Derivative Litigation, 909 

F. Supp. 2d 984, 1000 (N.D.Ill. 2012) “Plaintiffs may have knowledge of a number of other facts 

or details that, perhaps for strategic reasons, they did not include in this Complaint. Now that the 

Court has described the deficiencies in the Complaint, Plaintiffs may be able to correct those 

deficiencies by pleading additional facts they did not include here.” In re Abbott Depakote 

Shareholder Derivative Litigation, 909 F. Supp. 2d 984, 1000 (N.D. Ill. 2012). Accordingly, the 

court did not dismiss with prejudice. 

Plaintiff prays that in the alternative, if Defendants’ motion is granted, he be given leave 

to amend his complaint. 

Case 1:22-cv-03054-TSC   Document 6   Filed 11/17/22   Page 9 of 11



-10- 
 

CONCLUSION 

 As particularized causes of action are properly stated and well-pled for defamation and 

false light invasion of privacy, Plaintiff asks for the motion to dismiss to be denied and for the 

Court to order Defendants NAS and McNutt to Answer the Complaint or, in the alternative, that 

Plaintiff be granted leave to amend his Complaint. 

Dated: November 17, 2022   Respectfully submitted,  
Luis Jaime Castillo Butters 

 
 By: /s/ Milton C. Johns   

Milton C. Johns, VA Bar No. 42305 
D.D.C. Attorney Number VA072 
Executive Law Partners, PLLC 
11130 Fairfax Blvd., Suite 303 
Fairfax, Virginia 22033 
mjohns@xlppllc.com 
(571) 500-1010 
(571) 408-8102 – facsimile 
Counsel for Plaintiff  
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on November 17, 2022, the foregoing was filed via the 

CM/ECF system and an electronic copy of MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS OR IN THE 

ALTERNATIVE PLAINTIFF’S MOTION TO AMEND COMPLAINT was served on the following via a 

notice of electronic filing (NEF): 

Karla Grossenbacher, Esq. 
Edward North, Esq. 
SEYFARTH SHAW, LLP 
975 F Street, NW 
Washington, DC 20004-1454 
Counsel for Defendants 
 

/s/ Milton C. Johns   
Milton C. Johns, VA Bar No. 42305 
D.D.C Attorney Number VA072 
Executive Law Partners, PLLC 
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